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2 Ben Inebman, et al., vs. 


In the Southern Division of the United States 
District Court, Northern District of California 


No. 232898 


UNITED STATES OF AMERICA for the use 
and benefit of CALIFORNIA ELECTRIC 
SUPPLY COMPANY, a corporation, 

Planaapuiee 
vs. 


BEN LIEBMAN, also known as B. Liebman, 
MASSACHUSETTS BONDING AND _ IN- 
SURANCE CO., a corporation, First Doe, Sec- 
ond Doe, Black and White Corporation, 

Defendants. 


Plaintiff complains of the defendants, Ben Lieb- 
man, also known as B. Liebman, Massachusetts 
Bonding and Insurance Co., a corporation, First 
Doe, Second Doe and Black and White Corporation, 
and for cause of action alleges: 


He: 

That the names of the defendants, First Doe, 
Second Doe, Black and White Corporation, are 
fictitious; that the true names of said defendants 
are unknown to plaintiff; that plaintiff is informed 
and believes and therefore alleges that said fictitious 
parties claim some interest in and to the demands 
herein; that plaintiff prays that when said names 
are ascertained, this complaint be amended and 
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that said true names be inserted, and that their 
rights be adjudicated herein; [1*] 


Ml. 

That the California Electric Supply Company 
is, and at all times hereinafter mentioned was, a 
corporation organized and existing under and by 
virtue of the laws of the State of California, and 
licensed to do business in the State of California. 


is 

That the Massachusetts Bonding and Insurance 
Company is, and was at all times hereinafter men- 
tioned a corporation organized and existing under 
and by virtue of the laws of the State of Massa- 
ehusetts, with its principal place of business in 
Boston, Massachusetts; that said corporation is 
licensed to do business in the State of California; 
that at all times herein mentioned said corporation 
was engaged, and by law was authorized to engage 
in, the business of a corporation surety on bonds 
required by law or contract within the State of 
California by license of said state, and had desig- 
nated a person residing and who now resides in the 
City and County of San Francisco, State of Cali- 
fornia, upon whom process in civil actions against 
said corporation may be served. 


IDE 
That heretofore on or about the 4th day of Feb- 
ruary, 1943, at the County of Alameda, State of 
California, the defendant, Ben Liebman, also known 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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as B. Liebman, entered into and executed a formal 
contract, said contract known and designated as 
‘“W868-eng-3690,’’ with the United States of Amer- 
ica for the erection of a public building known as a 
certain additional housing project in the County of 
Alameda, State of California; that in accordance 
with the laws of the United States, and the terms of 
said contract provided said Ben Liebman as prin- 
cipal, and defendant, Massachusetts Bonding and 
Insurance Company as surety, executed and de- 
livered simultaneously with [2] the execution of 
said contract, their penal bond known and desig- 
nated as ‘‘#48628-B, Liebman to U.S.A. on Con- 
tract # W868-eng-3690.’’ Conditioned that said Ben 
Liebman should promptly make full payment to all 
persons supplying materials in the prosecution of 
-said building project; a copy of said bond, marked 
‘‘Hixhibit A’’ is hereto annexed and made a part of 
this complaint. 
V. 

That thereafter the said Ben Liebman entered 
upon and on May 17, 1948 completed the said public 
work so required by said contract as aforesaid; 
that during the months of February, March and 
April, 1943 at the special instance and request of 
the Aetna Electric Company, a corporation, a sub- 
contractor of Ben Liebman, also known as B. Lieb- 
man, the general contractor, and with said Ben 
Liebman’s consent and approval, the California 
Electric Supply Company supplied certain elec- 
trical fixtures and materials, which said electrical 
fixtures and materials were installed in and at- 
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tached to said additional housing project pursuant 
to the terms and conditions of said government 
contract. 

VI. 

That said additional housing project as in said 
contract provided was and is public work of the 
United States; that on or about the 24th day of 
May, 19438, plaintiff, California Electric Supply 
Company caused to be served, as provided by Title 
40, Section 270 B.U.S.C. 1940 Ed. of the laws of the 
United States of America, on the Department of 
U.S. Engincers, San Francisco Office, Construction 
Division, War Department, U. 8S. Army, a Notice to 
Withhold Payment and Verified Claim in the 
amount of $1,438.52, and simultaneously therewith 
served a notice to Withhold Payment and Verified 
Claim in like amount on Ben Liebman, also known 
as B. Liebman; that both of these notices [3] and 
claims were verified by plaintiff, California Electric 
Supply Company; that at the time of said service 
there was in the hands of said U. 8. Engineers and 
due and payable under the terms of aforesaid con- 
tract a sum of money in exeess of the claim of Cali- 
fornia Electric Supply Company; that thereafter 
the sum of $1,438.52, amount of plaintiff's claim, 
was turned over to B. Liebman for the use and 
benefit of plaintiff herein; that subsequently, con- 
trary to express directions and instructions, and 
contrary to plaintiff's rights, said defendant. Ben 
Liebman failed and refused and still does fail and 
refuse to pay said sum, or any part thereof, to the 
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California Electric Supply Company, plaintiff 
herein. 
VIL. 

That the fair and reasonable value of the electri- 
eal fixtures and materials furnished and installed 
in said project is the sum of $1,438.52; that none of 
said sum has been paid and that the whole thereof 
is now due, owing and unpaid from defendants to 
plaintiff. 

Wherefore: Plaintiff demands judgment for the 
use and benefit of said California Electric Supply 
Company against said defendant, Ben Liebman, 
also known as B. Liebman, and Massachusetts 
Bonding and Insurance Company, jointly and sev- 
erally, for the aggregate sum of $1,438.52 together 
with interest thereon at the rate of seven per cent 
(7%) and for the costs of suit incurred herein, 
and for such other and further relief as may be 
proper in the premises. 

(Signed) EDWARD T. MANCUSO 
Attorney for Plaintiff [4] 


State of California, 
City and County of San Francisco—ss. 

L. B. McDonnell being first duly sworn, deposes 
and says: 

That he is an officer of the California Electric 
Supply Company, a corporation, to-wit, the Presi- 
dent thereof, and as such officer, he is hereby au- 
thorized to make this verification for and on behalf 
of said corporation. 

That he has read the foregoing Complaint and 


Umitled States of America, et al. 7 


knows the contents thereof; that the same is true 
to his own knowledge except as to those matters 
stated therein upon information and belief, and as 
to those matters, he believes it to be true. 

(Signed) L. B. McDONNELL 


Subseribed and sworn to before me this 10th day 
of May, 1944. 
[Seal] Ki. J. CASEY 
Notary Public in and for the City and County of 
San Francisco, State of California. [5] 


PAYMENT BOND 
(Construction) 


Pursuant to the Act of Congress, approved Aug. 24, 
1935 (49 Stat. 793; 40 U. S. Code 270a.) 


Bond No. C-48628 


Know All Men by These Presents, That we, B. 
Liebman, an individual of 3319 Fillmore Street, 
San Francisco, California, as Principal, and Massa- 
chusetts Bonding and Insurance Company, a cor- 
poration established under the laws of the Common- 
wealth of Massachusetts and having its principal 
office in the said Commonwealth, as Surety, are held 
and firmly bound unto the United States of Amer- 
tea, hereinafter called the Government, in the penal 
sum of Thirty-Five Thousand Two Hundred Thirty- 
Seven and No/100 Dollars, for the payment of 
which sum well and truly to be made, we bind our- 
selves, our heirs, executors, administrators, and suc- 
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cessors, jointly and severally, firmly by these 
presents. 

The Condition of This Obligation Is Such, that 
whereas the principal entered into a certain con- 
tract, hereto attached, with the Government, dated 
February 4, 1948, for Construction of Additional 
Housing, Oakland Municipal Airport, Alameda, 
California (Contract No. W-868-eng-3690). 

Now, Therefore, if the principal shall promptly 
make payment to all persons supplying labor and 
material in the prosecution of the work provided 
for in said contract, and any and all duly authorized 
modifications of said contract that may hereafter 
be made, notice of which modifications to the surety 
being hereby waived, then this obligation to be void; 
otherwise to remain in full force and virtue. 


In Witness Whereof, the above-bounden parties 
have executed this instrument under their several 
seals this llth day of February, 1943, the name and 
corporate seal of each [6] corporate party being 
hereto affixed and these presents duly signed by its 
undersigned representative, pursuant to authority 
of its governing body. 

[Seal] /3/ B. LIEBMAN 

3319 Fillmore St., 
San Francisco 

In the presence of: 

/s/ LOUISE RATTO 
2645 Scott Street 

/s/ KE. D. PANGBURN 
2222 North Point, 
San Francisco 
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Attest : 
[Seal] MASSACHUSETTS BONDING 
AND INSURANCE COMPANY 
(Corporate Surety) 
440 Montgomery Street, 
San Francisco 
By /s/ HENRY G. SHEEHY 
Attorney-in-fact 
/s/ P. DENAULT 


The rate of premium on this bond is $4.50 per 
thousand. 


Total amount of premium charged, $17.14. 


[Endorsed]: Filed May 10, 1944. [7] 


—_——_____.. 


[Title of District Court and Cause.] 
ANSWER 


Come now the defendants above named Ben Lieb- 
man, also known as B. Liebman, and Massachusetts 
Bonding and Insurance Co., a corporation, and 
answering the complaint of plaintiff on file herein 
adimit, deny and allege as follows: 


il, 

Admit the allegations of paragraphs IJ, III 

and IV. | 
ie 

Answering the allegations of paragraph V of said 

complaint said answering defendants admit that 

thereafter the said Ben Liebman entered upon and 
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on May 17, 1943, completed the [8] said public 
work so required by said contract, as aforesaid ; 

Said answering defendants have not sufficient in- 
formation or belief to enable them to answer the 
allegations of said paragraph V wherein it is stated 
that during the months of February, March and 
April, 1948, at the special instance and request of 
the Aetna Electric Company, a corporation, a sub- 
contractor of Ben Liebman, also known as B. Lieb- 
man, a general contractor, the California Electric 
Supply Company supplied certain electrical fixtures 
and materials, which said electrical fixtures and 
materials were installed in and attached to said 
additional housing project pursuant to the terms 
and conditions of said government contract and 
basing their denial upon said lack of information 
and belief said answering defendants deny gen- 
erally and specifically, each and every, all and 
singular, said allegations ; 

Further answering the allegations of said para- 
graph V, said answering defendants deny generally 
and specifically, each and every, all and singular, 
the allegations of said paragraph wherein it is al- 
leged that said California Electric Company sup- 
plied certain electrical fixtures and materials which 
were installed in and attached to said housing proj- 
ect pursuant to the terms and conditions of said 
government contract with the consent and approval 
of the answering defendant herein, Ben Liebman. 


UII. 
Answering the allegations of paragraph VI of 
said complaint said answering defendant admit the 
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allegations of said complaint commencing at line 22 
thereof and ending with the words “Supply Com- 
pany,’’ line 2, page 4 of said complaint; 

Said answering defendants deny generally and 
specifically, each and every, all and singular, the 
remaining portions of said paragraph commencing 
with the words ‘‘That at the time” at page 2, line 4 
thereof, save and except that said [9] answering 
defendants admit that the said Ben Liebman has 
failed and refused and still does fail and refuse to 
pay said sum of $1438.52, or any part thereof, to 
the California Electric Supply Company, the plain- 
tiff herein. 

IV: 

Said answering defendants deny generally and 
specifically, each and every, all and singular, the 
allegations of paragraph VII of said complaint. 


And Now by Way of a Further and Separate and 
Distinct and Second Answer and defense to the 
complaint of plaintiff, said answering defendants 
allege: 

I. 

That on or about the 10th day of December, 1943, 
the above named California Electric Supply Com- 
pany, a corporation, suggested to and requested of 
defendant Ben Liebman that the unpaid indebted- 
ness of said last named defendant to the Aetna 
Electric Company, a corporation, the bankrupt in 
those certain proceedings entitled, ‘In the South- 
ern Division of the United States District Court, 
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for the Northern District of California, In the 
Matter of Aetna Electric Co., a corporation, Bank- 
rupt, No, 35800-R in Bankruptey,”’ to-wit, the sum 
of $3230.67, be paid by said Ben Liebman to John 
O. England, the trustee in bankruptey and that out 
of said last mentioned sum there be earmarked and 
set aside the sum of $1438.52 until the final de- 
termination of the claim filed in said bankruptey 
proceeding by said California Electric Supply Com- 
pany, a corporation; that thereafter and on or 
about the 29th day of December, 1948, pursuant to 
said suggestion and request last mentioned, Defend- 
ant Ben Liebman, California Electric Supply Com- 
pany, a corporation, and Joln O. England as trus- 
tee of the said Aetna Electric Company, a corpora- 
tion, entered into a written stipulation, a copy of 
which is hereby marked Exhibit ‘‘A,’’ attached . 
hereto and made a part hereof, [10] wherein and 
whereby it was stipulated that Ben Liebman is 
indebted to Aetna Electric Company, a corporation, 
said bankrupt, in the sum of $3230.67 and that Cali- 
fornia Electric Supply Company, the plaintiff 
herein, a creditor of said bankrupt corporation, has 
filed its Proof of Claim in the sum of $1438.52, to 
which said Proof of Claim there was attached a 
copy of a Notice addressed to said Ben Liebman to 
withhold payment of said amount owing by him to 
said bankrupt corporation and wherein it was stipu- 
lated that John O. England as trustee has made 
demand upon the said Ben Liebman for the pay- 
ment of the sum of $3230.67 and that the said Ben 
Liebman has refrained from making payment of 


United States of America, ct al. 3 


the sum of $1438.52 of said amount upon advice of 
his counsel on account of said Notice of California 
KMlectrig Supply Company, a corporation, to with- 
hold as heremabove set forth, and wherein it was 
further stipulated that the said Califorma llectric 
Supply Company, a corporation, the plaintiff herein, 
consents that the sum of $1488.52 be paid by Ben 
Liebman, one of the defendants herein, to John O. 
England, as trustee in bankruptcy, providing said 
John O. England agrees to hold said entire sum 
until the further order of said District Court, and 
it was further provided in said stipulation that 
John O. England as trustee in bankruptey agrees 
with Ben Liebman and California Electric Supply 
Company, a corporation, to accept the sum of 
$1438.52 from Ben Liebman and to hold the entire 
amount until further order of the above entitled 
Court ; 

That thereafter and on the 4th day of January, 
1944, the origmal of the hereinabove stipulation, 
Exhibit ‘‘A’’ herein, was filed in said bankruptey 
proceeding entitled, ‘‘In the Matter of Actna Elec- 
trie Company, a corporation, bankrupt”’; 

That on the 29th day of December, 19438, there 
was paid by the defendant herein, Ben Liebman, 
pursuant to said stipulation, Exhibit *tA*’ herein, 
to John O. England, as trustee of Aetna Electric 
Company, a corporation, bankrupt, the sum of [11] 
$3159.67, which represented the full amount due the 
Aetna Electric Company of $3230.67, less the sum 
of $71.00 which was deducted from the amount due 
said Aetna Electric Company, a corporation, be- 
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cause of the failure of said Aetna Electric Com- 
pany to supply certain labor and material upon 
said contract job; 

That said John O. England accepted said sum 
of $3159.67 pursuant to said stipulation filed on 
said 4th day of January, 1944, in said bankruptey 
proceeding hereinabove described; 

That included in said sum of $3159.67 last herein 
mentioned is said sum of $1438.52 hereinbefore 
mentioned ; 

That said California Electric Supply Company, 
a corporation, orally agreed with said Ben Liebman 
that upon said deposit of said sum of $1438.52 with 
said John O. England, trustee in bankruptcy afore- 
said, that said California Electric Supply Com- 
pany, a corporation, would release said Ben Lieb- 
man from all liabilities, claims and demands of 
every kind, character and description arising out 
of the matters and things in said complaint on file 
herein set forth; 

That by reason of the matters and things here- 
inabove set forth these answering defendants al- 
lege that said plaintiff herein is estopped from 
recovering from these answering defendants or 
either of them said sum of $1438.52, or any part 
thereof. 


And Now by Way of a Further and Separate and 
Distinct and Third Answer and defense to the 
complaint of plaintiff, said answering defendants 
allege: 
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That the answering defendant herein Ben Lieh- 
man, also known as B. Liebman, at no time en- 
tered into any contract, written or otherwise, with 
said California Kleetrie Company for the frimish- 
ing, supplying or installing of electrical fixtures and 
materials in said housing project identified in said 
complaint on file herein; that at all of the times 
herein mentioned the defendant Ben Liebman had 
[12] contracted with the Aetna Electric Company, 
a corporation, and with no other firm or person, for 
the furnishing, supplying and installing of electrical 
fixtures and materials upon said housing project 
identified in said complaint of plaintiff on file 
herein; that any purported furnishing, supplying 
or installing of electrical fixtures and materials in 
said housing project, if any, by said California 
Electric Company, a corporation, the plaintiff 
herein, was done without the knowledge, permis- 
sion or consent of the defendant Ben Liebman 
herein; that your petitioner is informed and believes 
and upon such information and belief therefore al- 
leges that said plaintiff California Electric Supply 
Company, a corporation, did not at any time install, 
furnish or supply any eleetrical fixtures and ma- 
terials in said housing project. heremabove re- 

ferred to; 


Wherefore said answering defendants pray that 
plaintiff take nothing by its complaint on file hereim 
and that they and each of them be hence dismissed 
with their costs of suit incurred herein. 

JOHN J. TAARFE 
JOSEPH C. HAUGHEY 
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State of California, 
City and County of San Francisco—ss. 

Ben Liebman, also known as B. Liebman, being 
first duly sworn, deposes and Says: 

That he is one of the answering defendants above 
named and makes this verification for and on be- 
half of himself and the other answering defendant 
herein; that he has read the foregoing Answer and 
knows the contents thereof; that the same is true 
of his own knowledge except as to the matters 
therein stated on information or belief and as to 
those matters that he believes it to be true. 

BEN LIEBMAN 


Subscribed and sworn to before me this 15th day 
of June, 1944. 
[Seal] JACOB S. MEYER 
Court Commissioner of the City and County of San 
Francisco, State of California. [13] 


Oo GakWeg Mair 


In the Southern Division of the United States Dis- 
trict Court for the Northern District of California 


No. 35800-R—In Bankruptey 


In the Matter of Aetna Electric Co., a corporation, 
Bankrupt. 
STIPULATION 


It is hereby stipulated by and between Ben Lieb- 
man, California Electric Supply Company, a cor- 
poration, and John O. England, as Trustee in Bank- 
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ruptey of the above bankrupt corporation, as fol- 
lows: 
ily 

That Ben Liebman is indebted to Aetna Electric 
Co., the above named bankrupt corporation in the 
sum of $3230.67 and that California Klectrie Sup- 
ply Company, a creditor of said bankrupt corpora- 
tion, has filed its proof of claim in the sum of 
$1438.52 to which said proof of claim is attached 
a copy of a Notice [14] addressed to said Ben 
Liebman to withhold payment of said amount owing 
by him to the bankrupt corporation being a portion 
of his total indebtedness of $3230.67. 


Zz 
hat John O. England, as Trustee, has made de- 
mand upon Ben Liebman for the payment of said 
sum of $3230.67 and the said Ben Liebman has re- 
frained from making payment of $1438.52 of said 
amount upon advice of his counsel on account of 
said Notice of California Electrie Supply Company, 
a corporation, to withhold referred to in the pre- 
ceding paragraph. 
ae 
That California Electric Supply Company, a cor- 
poration, consents that the said sum of $1438.52 
be paid by Ben Liebman to John O. England, as 
Trustee in Bankruptey, providing he agrees to hold 
said entire sum until the further Order of the 
above entitled Court. 
4. 
That John O. England, as Trustee in Bankruptey, 
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agrees with Ben Liebman and California Electric 
Supply Company, a corporation, to accept the sum 
of $1438.52 from Ben Leibman and to hold the 
entire amount until the further Order of the above 
entitled Court. 


Dated this 29th day of December, 1943. 

B. LIEBMAN 

California Electric Supply 
Company, a corporation 
By EDWARD T. MANCUSO 

Its Attorney 

JOHN O. ENGLAND 

Trustee of the bankrupt estate of Aetna Electric 
Co., a corporation 


(Acknowledgment of Receipt of Copy.) 
[Endorsed]: Filed June 13, 1944, [15] 


ns, 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled cause came on regularly for 
trial on the 8th day of February, 1945, before the 
court sitting without a jury, a jury having been 
expressly waived; Edward T. Mancuso and Leslie 
M. Julian appearing as counsel for the plaintiff, 
and Joseph C. Haughey appearing as counsel for 
the defendants, Jeanette Liebman, administratrix 
of the estate of Ben Liebman, also known as B. 
Liebman, deceased, and Massachusetts Bonding and 
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Tnsurance Company, a corporation, and after hear- 
ing the allegations and proofs of the parties, the 
arguments of counsel, and being duly advised in 
the premises, the following findings of fact and 
conelusions of law constituting the decision of the 
court in said action are hereby made. 


iL 
That each and all of the allegations set forth in 
fic) Wawagraphs II, I1f, IV, V and VI of the 
complaint and admitted in defendants” answer are 
true, and that said contract as alleged in Paragraph 
IV of said complaint was completed by Ben Lieb- 
man on or about the 17th day of May, 1943. 


105 

That between the 25th day of February, 1943 and 
the 30th day of April, 1943 the Aetna Electric Com- 
pany, a subcontractor of defendant, Ben Liebman, 
also known as B. Liebman, became indebted to the 
California Electric Supply Company for electrical 
supplies and materials furnished them at their 
special instance and request and used on and affixed 
to said construction project alleged in Paragraph 
IV of said complaint in the sum of $1,488.52; that 
the said electrical supplies and materials were rea- 
sonably worth the sum of $1,438.52; that no part of 
the same has been paid; that the whole thereof is 
now due, owing and unpaid; that said amount is to 
be reduced by any amount heretofore or hereafter 
paid on account of said claim from and out of the 
estate of Aetna Electric Company, a corporation, 
bankrupt. 
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ITI, 
That all the facts and allegations set forth in 
Paragraph VI of plaintiff’s complaint and denied 
in defendant’s answer are true. 


IV. 

That Jeanette Liebman, as administratrix of the 
estate of Ben Liebman, also known as B. Liebman, 
deceased, by stipulation is substituted in the place 
and stead of Ben Liebman, also known as B. Lieb- 
man, deceased, in so far as the same may be neces- 
sary for a complete determination of this action. 


V. 

hat each and all of the allegations set forth in 
defendant’s answer to plaintiff's complaint are un- 
true, except that the stipulation set up as Exhibit 
‘A’? in said Answer was entered into on the date 
therein stated and was filed with the referee in 
bankruptcy as alleged and said sum of $1438.52 
mentioned in said stipulation was deposited with 
the Trustee in Bankruptcy. [17] 


Vali 

That the defendant, Massachusetts Bonding and 
Insurance Company, a corporation, as surety on the 
payment bond, and Jeanette Liebman, as adminis- 
tratrix of the estate of Ben Liebman, also known 
as B. Liebman, deceased, are jointly and severally 
liable to pay said clam of plaintiff herein. 

From The Foregoing Facts, The Court Con- 
cludes :— 
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i. 

That the plaintiff is entitled to Judgment jointly 
and severally against Jeanette Liebman as adminis- 
tratrix of the estate of Ben Liebman, also known as 
B. Liebman, deceased, and the Massachusetts Bond- 
ing And Insurance Company, a corporation, in the 
sum of $1,438.52, together with interest thereon at 
the rate of seven per cent (7%) per annum from 
the 24th day of May, 1943, said Judgment to be re- 
duced by any amounts heretofore or hereafter paid 
to plaintiff on account of said claim from and out 
of the estate of Aetna Electric Company, bankrupt. 

The plaintiff is entitled to Judgment for his costs 
and disbursements ineurred or expended herein. 

Let Judgment Be Entered Accordingly. 


Dated: This 12th day of February, 1945. 
JOHN C, BOWEN 
Judge of the U.S. District 
Court 
Presented by 
LESLIE M. JULIAN 
Of counsel for Pitff. 


(Acknowledgment of Reeeipt of Copy.) 


[Endorsed]: Filed Feb. 12, 1945. [18] 
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In the Southern Division of the United States Dis- 
trict Court — Northern District of California 


No. 23289-S 


UNITED STATES OF AMERICA for the use 
and benefit of CALIFORNIA ELECTRIC 
SUPPLY COMPANY, a corporation, 

Plaintiff, 
VS. 


BEN LIEBMAN, also known as B. LIEBMAN, 
MASSACHUSETTS BONDING AND IN- 
SURANCE COMPANY, a corporation, First 
Doe, Second Doe, Black and White Corpora- 
tion, 

Defendants. 
JUDGMENT 


This cause came on regularly for trial before the 
court sitting without a jury, on the 8th day of Feb- 
ruary, 1945, Edward T. Mancuso and Leslie M. 
Julian appeared as attorneys for the plaintiff, and 
Joseph C. Haughey appeared as attorneys for the 
defendants, Jeanette Liebman, administratrix of 
the estate of Ben Liebman, also known as B. Lieb- 
man, deceased, and Massachusetts Bonding And In- 
surance Company, a corporation, and the Court 
having heard the testimony and having examined 
the proofs offered by the respective parties, and the 
Court being fully advised in the premises, and hav- 
ing herein its findings of fact and conclusions of 
law, and having directed that judgment be entered 
in accordance therewith; 
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Now Therefore, By Reason Of The Law And 
Findings Aforesaid, It Is Hereby Ordered, Ad- 
judged And Deereed: [19] 

That plaintiff, the California Electric Supply 
Company, a corporation, have Judgment against 
Jeanette Liebman, administratrix of the estate of 
Ben Liebman, also known as B. Liebman, deceased, 
and Massachusetts Bonding And Insurance Com- 
pany, a corporation, jointly and severally, in the 
sum of One Thousand Four Hundred Thirty-Eight 
Dollars and Fifty-T'wo Cents ($1,488.52), together 
with interest thereon at the rate of seven per cent 
(7%) per annum from the 24th day of May, 1948, 
until paid, to be reduced by any amounts heretofore 
or hereafter paid on account of said claim from and 
out of the estate of Aetna Electric Company, a cor- 
poration, a bankrupt. 

That plaintiff, the California Electric Supply 
Company, a corporation, have Judgment against 
Jeanette Licbman, as administratrix of the estate 
of Ben Liebman, also known as B. Liebman, de- 
ceased, and Massachusetts Bonding And Insurance 
Company, a corporation, jointly and severally, for 
his costs taxed at $30.39. 


Dated: This 12th Day of February, 19-0. 
JOHN C. BOWEN 
Judge of the U. S. District 
Court 
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Findings of Fact and Conclusions of Law Judg- 
ment submitted and presented this 12th day of Feb- 
ruary, 1945. 

LESLIE M. JULIAN 
Counsel for Plaintiff. 


[Endorsed]: Filed Feb. 12, 1945. [20] 
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[Title of District Court and Cause.] 
ORDER 


Defendants’ ‘““Notice of Intention to Move for a 
New Trial’’, regarded by counsel and by the Court 
as a Motion for New Trial, having been presented 
and having by both sides been submitted to the 
Court for decision, and the matter having been 
taken under advisement by, the Court, and the 
Court being now of the opinion that said motion 
should be overruled, and being otherwise fully ad- 
vised in the premises; now, therefore, it is hereby 

Ordered that Defendants’ Motion for New Trial 
(denominated ‘‘Notice of Intention to Move for a 
New Trial’’) be, and hereby is, denied. 

Exception allowed Defendants. 

Dated at Seattle, Washington, this 19th day of 
March, 1945. 

JOHN C. BOWEN 
United States District Judge 


[Endorsed]: Filed Mar. 22, 1945. [21] 
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NOTICE OF APPEAL 


Notice Is Hereby Given that Jeanette Liebman, 
administratrix of the estate of Ben Liebman, also 
known as B. Liebman, deceased; Massachusetts 
Bond And Insurance Co., a corporation, the defend- 
ants in the above entitled action, hereby appeal to 
the United States Circuit Court of Appeals for the 
Ninth Cireuit from the final judgment. heretofore, 
to-wit, on the 12th day of February, 1945, given, 
made and entered in and by the by the District 
Court of the United States for the Northern Dist- 
rict of California, Southern Division, in the above 
entitled action and from the whole of said Judg- 
ment, which said Judgment is in the words and fig- 
ures following, to-wit: 

(Here Follows The Judgment Which Has Been 
Copied) 


Dated: April 17th, 1945, 
JOSEPH C. HAUGHEY 
Attorney for defendants and 
appellants. 


(Acknowledgment of Receipt of Copy) 
[Endorsed]: Filed Apr. 20, 1945. [22] 
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STATEMENT OF THE POINTS ON WHICH 
APPELLANTS INTEND TO RELY ON AP- 
PEAL 


Now come the above named appellants and pur- 
suant to the provisions of Section (6) of Rule 19 of 
this Court file this, theix statement of the Points on 
which they intend to rely on the appeal, and desig- 
nate herewith the parts of the record which they 
think necessary for the consideration thereof. In 
this behalf the said appellants hereby adopt their 
statement of points on which appellants intend to 
rely on appeal filed in the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, the Court from which 
this appeal is taken, which statement is a part of 
the Record on Appeal in the above entitled cause; 
and appellants hereby [23] designate all of the said 
Record on Appeal as necessary for the considera- 
tion of said appeal. 


Dated: This 17th day of April, 1945. 
JOSEPH C. HAUGHEHY 
Attorney for Defendants and 
Appellants. 


Receipt of a copy of the within Statement is here- 
by acknowledged this 17th day of April, 1945. 
EDWARD T. MANCUSO 
Attorney for Plaintiff and 
Appellee. 


[Endorsed]: Filed Apr. 20, 1945. [24] 
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DESIGNATION OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY ON AP- 
PHAL 


Come now the above named defendants, and, pur- 
suant to the provisions of Subdivision (d) of Rule 
75 of the Federal Rules of Civil Procedure, file this, 
their designation of the points on which they in- 
tend to rely on their appeal herein to the United 
States Circuit Court of Appeals for the Ninth Cir- 
Git: 

1. That the District Court erred in granting 
judgment for the plaintiff; 

2. That the District Court erred in ruling that 
the written stipulation entered into between the 
plaintiff and the defendant Liebman and the trus- 
tee in bankruptcy did not release [25] the defend- 
ant Liebman and his surety Massachusetts Bonding 
and Insurance Company from the Obligation sued 
npon; 

3. That the District Court erred in ruling that 
the Miller Act (40 U.S.C.A. 270(b) ) 1s a special 
suretyship right; 

4. That the District Court erred in holding that 
the written stipulation entered into between the 
plaintiff and the defendant Liebman and the trustee 
in bankruptey did not constitute a waiver by the 
plaintiff of its rights under the Miller Act (40 
U.S.C.A. 270(b) ); 

5. That the District Court erred in ruling that 
upon the facts and the law plaintiff had shown a 
right to recovery. 
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Dated: This 17th day of April, 1945. 
JOSHPH C. HAUGHEY 
Attorney for Defendants and 
Appellants. 


Receipt of a copy of the foregoing Designation of 
Points is hereby acknowledged this 17th day of 
April, 1945. 

EDWARD T. MANCUSO 
Attorney for Plaintiff and 
Appellee. 


[Endorsed]: Filed Apr. 20, 1945. [26] 
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[Title of District Court and Cause. | 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Come now the above named defendants and, pur- 
suant to the provisions of Rule 75 of the Federal 
Rules of Civil Procedure file this, their Designation 
of the portions of the Record, Proceedings and Evi- 
dence to be contained in the Record on their appeal 
herein to the United States Circuit Court of Ap- 
peals for the Ninth Circuit: 

1. The caption. 

The names and addresses of counsel. 

The complaint. 

The answer of defendants. 

Findings of Fact and Conclusions of Law. 
The Judgment. 

Notice of Appeal. 


ae oe ee 
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8. Designation of contents of Record on Appeal. 

9. Statement of Points on which appellants in- 
tend to rely on the appeal. 

10. The full and complete Reporter’s Transeript 
of the testimony, direct and cross-examination, of 
Edward ‘lt. Mancuso and of Joseph C. Haughey 
given upon the trial. 

J1. Memorandum Opinion of the Court. 


Dated: This 17th day of April, 1945. 
JOSEPH C. HAUGH EY 
Attorney for defendants and 
appellants. 


Receipt of a copy of the foregoing Designation 
of Contents of Record on Appeal is hereby acknow]- 
edged this 17th day of April, 1945. 

EDWARD T. MANCUSO 
Attorney for Plaintiff and 
Appellee. 


[Endorsed]: Filed Apr. 20, 1945. [28] 


[Title of District Court and Cause.] 
ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefor, it 1s hereby Or- 
dered that the Appellants may have to and inelud- 
ing July 9, 1945, to file the Record on Appeal in 
the United States Cireuit Court of Appeals in and 
for the Ninth Circuit. 
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Dated: May 29, 1945. 
A. FL Si sURi 
United States District Judge. 


[Endorsed]: Filed May 29, 1945. [29] 


— 


[Title of District Court and Cause. ] 
ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefor, it is hereby Or- 
dered that the Appellants herein may have to and 
including July 19, 1945, to file the Record on Ap- 
peal in the United States Circuit Court of Appeals 
in and for the Ninth Circuit. 


Dated: July 9, 1945. 
MICHAEL J. ROCHE 
United States District Judge. 


[Endorsed]: Filed July 9, 1945. [30] 
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In the Southern Division of the United States 
District Court, In and For the Northern Dis- 
trict of California 


No. 23,289 


UNITED STATES OF AMERICA, For the Use 
and Benefit of CALIFORNIA ELECTRIC 
SUPPLY COMPANY, 

Plaintiff, 
VS. 


BEN LIEBMAN, also known as B. LIEBMAN, 
The MASSACHUSETTS BONDING INSUR- 
ANCE COMPANY, a corporation, et al., 

Defendants. 


Monday, February 5, 1945 


Before: Hon. John C. Bowen, 
Judge. 


Counsel Appearing : 
For Plaintiff: 


Edward T. Mancuso, Esq. 
L. M. Julian, Esq. 


For Defendants: 
Joseph C. Haughey, Esq. 
EDWARD T. MANCUSO, 
ealled as a witness by plaintiff; sworn. 


The Clerk: Wull vou please state your name to 
the court? 

A. Edward T. Mancuso, 60 Urbano Drive, San 
Francisco. 
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(Testimony of Edward T. Mancuso. ) 

Mr. Julian: Q. Now, Mr. Mancuso, you were 
attorney for [81] Mr. McDonnell of the California 
Electric Supply Company in February, March and 
April, 1943? 

A. Yes. 

Q. In that capacity you did certain acts in the 
process of collecting the claim which is the subject 
of this suit, $1438.52? 

A. Tat 1S*cor ccm e:: 

Q. Will you describe to the court in as chrono- 
logical way as possible just what steps you took 
with respect to this claim? 

A. In the early part of May, 19438, Mr. Me- 
Donnell, of the California Electrie Company, con- 
sulted me about the indebtedness owing by the 
Aetna Electric Company on the Oakland Airport 
job in the sum of $1438.52, and told me that al- 
though he had had discussions with Mr. Liebman 
concerning the job, that Mr. Liebman was the gen- 
eral contractor, and also that the Aetna Electric 
Company had not received all payments on the job, 
and he was fearful of the fact that the job might 
go sour. He advised me that the Aetna Electric 
Company had been advising him that they had 
money coming from the general contractor and it 
had not been paid. 

Mr. Haughey: I am going to object to this as 
hearsay as against the defendants Liebman and the 
Massachusetts Bonding Company, that he advised 
that defendant was going sour. 

Mr. Julian: It is all part of the transaction. 
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A. J was advised by Ma. MeDonnell that the 
California Eleetrie Supply Company, in other 
words, as I said—— 

The Court: That objection is overruled. Do not 
state [82] what he told you, just leave it where you 
have already stated. 

A. THe wanted to know what his legal rights were 
under the circumstances, so I asked Mr. MeDon- 
nell if the job was bonded, and he advised me that 
it was, so I told him that the step that was neces- 
sary would be to file a verified notice to withhold 
payment. 

The Court: I doubt if the witness should be per- 
mitted to state that. You can state what you did. 
He consulted with you concerning the matter and 
you did certain things for him. 

A. Well, that is what I was just going to say. 

Mr. Haughey: I think we could shorten this. 
We can stipulate that on behalf of the California 
Electric Supply Company, Mr. Mancuso, as its at- 
torney, served upon the United States Engineer a 
notice to withhold payment of money due by Lieb- 
man to Aetna Electrical Supply Company. Is that 
right? 

A. Yes, that was on May 24. 

Mr. Haughey: We will stipulate to that, and 
pursuant to that notice was served on the United 
States Engineers and notice was served on Mr. 
Liebman. 

A. Yes. 
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(Testimony of Edward T. Mancuso.) 

Mr. Julian: ‘This was done on or about May 24, 
1943, is that correct? 

A. That is correct. And on the same day I noti- 
fied the Massachusetts Bonding Company. I think 
I have a copy of the letter. 

Mr. Haughey: We can stipulate that the cor- 
respondence [83] had between Mr. Mancuso and 
the Massachusetts Bonding Company go in evidence. 

A. The letter I was referring to, if your Honor 
please, is not here, but is in the Bankruptcy Court, 
and on the same day I notified, that was May 24, 
1943, the Massachusetts Bonding Insurance Com- 
pany that I had served the withholding notice on the 
United States Engineers and also on Mr. Ben Lieb- 
man, and immediately thereafter I received a tele- 
phone eall from Mr. Liebman advising me of the 
receipt of the withholding notice, verified withhold- 
ing notice, and asked me what he was supposed 
to do. 

Mr. Julian: This is going in by stipulation as a 
copy of the withholding notice. 

The Witness: The instrument that I mean is 
identified as Exhibit No. 11; that is a copy of the 
notice to withhold. 

Mr. Haughey: At this time, if your Honor 
please, the defendant Ben Liebman and Massachu- 
setts Bonding Insurance Company will stipulate 
that the exhibits already marked for identification 
Plaintiff’s No. 2 to 11 inclusive may be entered in 
evidence. 

The Court: Do you offer them? 
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Mr. Julian: Yes. 

The Court: These exhibits, each and all of them, 
are now admitted. You may read any part of one 
or call the witness’ attention to any part of one or 
all of the exhibits that you wish. [34] 

Mr. Julian: Q. Will you continue on with your 
testimony, Mr. Mancuso ? 

A. Exhibit No. 11 of plaintiff is a copy of the 
notice to withhold payment, a verified claim that I 
prepared and served on Mr. Liebman and_ the 
United States Engineers, and as I said, several days 
after that had been served upon Mr. Liebman he 
phoned me at my office and advised me that he had 
discussed this matter with Mr. McDonnell since he 
had received this notice to withhold payment, and 
that he was owing to the Aetna Electric Company 
approximately $3000 that still had not been paid by 
the United States Engineers, and asked me what he 
should do under the circumstances, and I said, I 
advised Mr. Liebman at that time to take the mat- 
ter up with his attorney, at which time he advised 
me that he did not have an attorney, and that he had 
informed Mr. McDonnell that he would see that this 
elaim was paid, but he did not understand why the 
verified notice to withhold payment was served 
upon him. So I explained to Mr. Liebman at that 
time that was a step that we had to take as a neces- 
sary precaution to protect ourselves under the 
Miller Act. Thereafter, approximately a period of 
about a week or ten days I received another tele- 
phone eall from Mr, Liebman. 
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(Testimony of Edward T. Mancusg.) 

Mr. Haughey: Will vou fix that date? 

A. I would say that was the early part of June, 
1943, sometime between the 38rd and 6th, in that 
neighborhood, advising me [85] that he had been 
consulting with Mr. McDonnell again and wanted to 
know if I had any suggestion to make, and I said, 
‘‘The only suggestion that I can make, Mr. Lieb- 
man, is that you pay the amount of this claim.”’ 
And he again advised me that he still had not re- 
ceived the money from the United States Engineers 
Office, and that as soon as it would be paid he 
would see that the claim was paid to the California 
Electric Supply Company. immediately following 
that conversation, within a period of the next two 
weeks, I received a telephone call from a group of 
attorneys here, of which Mr. May was one, advising 
me that he would call on me in behalf of the in- 
debtedness owing by the Aetna Electric Company 
to the California Electric Supply Company, and 
stating that in going over the records he found that 
they were in a very embarrassing situation, and 
wanted to know if we would accept 50 cents on the 
dollar in settlement of the amount of that claim, 
together with the amount that was owing on the 
books to the California Electric Supply Company, 
which totaled in the neighborhood of $3000; in 
other words, the total claim at that time was around 
$4400. I advised Mr. May that I would consult 
with my client, which I did, and I subsequently ad- 
vised Mr. May we would accept 50 cents on the 
dollar on the open book account of the Aetna Hlec- 
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(Testimony of Mdward T. Mancuso. ) 
trig Company, but would not accept 50 cents on a 
dollar on the claim owing on the Oakland Airport, 
due to the fact that it was my opinion that we had 
a priority claim, that we could look to the bonding 
[36] company for payment, and under the cireum- 
stanees I felt that we were justified in taking that 
position. About two weeks later, which was the 
latter part of June or around the first of July, 
somewhere, along there, I received another tele- 
phone call from Mi. May’s office, advising me that 
due to the fact that California Electric Supply 
Company would not care to accept 50 cents on the 
dollar they were fearful that the Aetna Electric 
Company would have to go into bankruptey, and 
asked me if I would not again care to accept 50 
cents on the dollar on behalf of my client, and I 
took the position at that time that we had said 
prior that we would accept 50 cents on the dollar 
for the open book account, but that we demanded 
the full payment of the claim of $1438, and at that 
time I was advised by them as far as we were con- 
cerned we could proceed under the Miller Act, and 
I told them I would stand on that right. Subse- 
quent to that, the next thing that took place was 
the notification of the fact that the Aetua Electric 
Company had filed a petition in bankruptcy in the 
district court, which I believe was in August of 
1943. 

Mr. Haughey: I think that is night. 

A. I immediately then filed a claim with the 
bankruptcy court, setting forth the total amount 
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of the indebtedness owed by the Aetna Electric 
Company, and also contended that $1438 of that 
amount represented a priority claim, and I also 
served in the bankruptcy court a notice to with- 
hold. Subsequent to [87] the filing of that claim I 
received notice from the attorney, Mr. Conners, 
representing the Trustee in Bankruptcy, that they 
could not accept the claim as a priority claim and 
advised me that as far as they were concerned that 
the assets that were going to the Aetna Electric 
Company by Ben Liebman were distributable to the 
general creditors, and as attorney for the bank- 
rupt, attorney for the trustee for the bankrupt he 
would have to demand that Ben Liebman pay over 
to the bankruptcy court all of the money that was 
owing. As a result of that I filed a petition in the 
bankruptey court to established the claim of 
$1438.52 as a priority claim under the basis of the 
Miller Act. 

The Court: Against the estate of the bankrupt? 

A. Against the trustee and against the bankrupt 
estate, and that was the matter before Judge 
Wyman; the attorneys representing Massachusetts 
Bonding Company did not appear, nor did the at- 
torney representing Mr. Liebman, and we produced 
evidence through Mr. McDonnell of the California 
Electric Supply Company establishing the amount 
of the claim, and Judge Wyman, on the objection 
of Mr. Conners, refused to admit the testimony in 
evidence, Judge Wyman stating that as far as he 
was concerned that any claim that the California 
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Kleetric Company might have against the Aetna 
Electrie Company aud Ben Liebman on the bound 
was a separate and distinet transaction from. the 
bankruptey court, that as far as the bankruptey 
court was concerned that any money that was owing 
by Liebman to California Hlectric [88] Supply 
Company were assets that were owing to the trus- 
tee and the trustee could received them for the gen- 
eral ereditors. ‘Then J made an offer of proof to 
the bankruptey court of the evidence to sustain our 
claim and submitted the case, with the understand- 
ing that the judge would receive briefs, I think the 
time allowed for them was 5, 5 and 3. Subsequent 
to that time, Mr. Comers and myself appeared be- 
fore Judge Wyman and on that particular date Mr. 
McDonnell was not present, and discussed with him 
the briefs that had been filed. Judge Wyman called 
to our attention that we were really discussing a 
moot question in that the trustee had not yet re- 
ceived any money from Mr. Liebman, that Mr. 
Liebman had not paid the money over to the bank- 
ruptey court, and that before the judge could make 
a ruling on the matter it would be necessary that the 
amount that Mr. Liebman owed to the Aetna Elec- 
trie Company would have to be paid into the bank- 
ruptey court. So I advised the judge at that time 
that as far as we were concerned we had spoken to 
Mr. Liebman about that, and Mr. Liebman on the 
advice of his attorney had informed us that he 
would not make any payment until a court order 
was made. So Judge Wyman at that time then sug- 
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gested that if I would communicate with the attor- 
ney representing Mr. Liebman and see if I could 
get him to deposit the money in court it would do 
away with the necessity of the trustee filing a suit 
against Mr, Liebman for the purpose of compelling 
him to pay the money into court. [39] So I then con- 
sulted with Mr. Haughey and explained to him what 
had taken place, and that the bankruptey court was 
very much put out over the fact that there was no 
appearance by the bonding company and by the 
attorney representing Mr. Liebman, and that Judge 
Wyman had suggested that a stipulation be entered 
into for the purpose of depositing this money in the 
coult so that it would not be necessary to file a suit 
by the trustee. 

Mr. Julian: May I interrupt just a moment? 
You are referring now to the stipulation which is 
appended to the defendant answer as an exhibit, is 
that correct ? 

A. That is correct. When we discussed the mat- 
ter about the stipulation with the judge when he 
suggested a stipulation, I advised Judge Wyman 
that I was not familiar with the proceedings before 
the bankruptcy court and the Federal court, and 
that I did not want to jeopardize any right I might 
have to proceed against the bonding company in 
case this stipulation was entered into. Judge 
Wyman advised me at that time 

Mr. Haughey: Just a moment, I am going to 
object to this as hearsay and not binding upon the 
defendants. 
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The Court: He can say what he did and what 
Judge Wyman did is a matter of public record. 

Mr. Haughey: hat is correct. The court can 
take judicial notice of what Judge Wyman did. 

The Court: Do not say what he said unless he 
said it in the course of an opinion, in some authori- 
tative way. [40] 

A. If your Honor please, the judge was on the 
bench and Mr. Conners and myself were discussing 
with him the fact that there had been no appearance 
by these other parties, and it was a moot question 
as far as he was eoncerned, and he would not rule 
upon it until the money was before the court, and 
Judge Wyman suggested that a stipulation could 
be entered into whereby this money could be paid 
into court. 

Mr. Haughey: I am going to object to this on 
the ground it is hearsay and not binding on the 
defendant. 

The Court: If pursuant to some suggestion 
Judge Wyman made a stipulation was entered into 
that is all right, if you wish to put it that way, but 
do not state what he said. 

A. Pursuant to the request of Judge Wyman I 
consulted with the attorneys representing Mr. Lieb- 
man and wanted to know if they would be interested 
in entering into a stipulation. I explained to them, 
to Mr. Haughey, that I had advised Judge Wyman 
that I was not going to enter into this stipulation 
if that would jeopardize the rights of the California 
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Electric Supply Company to proceed on the bond 
against Mr. Liebman in case the court should hold 
that we did not have a priority claim. I also ad- 
vised him at that time that Judge Wyman had in- 
formed me that the only way the bankruptcy court 
could proceed with the matter further would be for 
this stipulation to be entered into, and at that time 
also had advised me that the right of the California 
Electric Supply Company against Liebman and the 
bonding company [41] was a separate and distinct 
transaction from the matter that was before the 
bankruptey court; that any determination that they 
might make in that connection might result in Ben 
Liebman paying the claim twice. 

Mr, Haughey: If your Honor please, I am going 
to object to this testimony and ask that it be 
stricken. It is an attempt to vary the terms of a 
written contract. It is our position that the stipu- 
lation is a written contract, and this particular evi- 
dence is an attempt to vary the terms of it. 

Mr. Julian: This is a conversation which took 
place between the parties who made the contract, 
and the preliminary steps do not necessarily vary, 
but rather explain the contract. 

The Court: Isn’t it a fact that after all of the 
conference and all of the statements of the Referee 
in Bankruptcy the parties undertook to put in the 
form of a written instrument their arrangement ? 

Myr. Julian: That is correct. 

The Court: The objection is sustained. 
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A. After I had my conversation with Mr. 
Haughey I entered into the stipulation which is 
Exhibit A of the Defendants’ Answer. Upon that 
stipulation being entered into, Mr. Liebman, [ was 
informed, deposited the money with the bankruptey 
court and a new date was set for hearing of the 
petition to establish our priority claim, and at the 
request of the referee L also served a copy of that 
notice of hearing on the bonding company and on 
[42] the attorney representing Mr. Liebman. At 
the tine that matter came up for hearmeg there was 
still no appearance by anyone other than myself 
and Mr. Comers, at which time the matter was 
taken under submission by Judge Wyman, who 
subsequently rendered his decision rejecting our 
elaim as a priority claim, and then we subsequently 
filed an appeal to the court of appeals, and Judge 
Roche sustained the ruling of Judge Wyman to the 
effect that the funds in the hands of the trustee 
which we had received from Mr. Liebman were 
funds from the general creditors and that we were 
not entitled to establish a priority to any portion 
thereof. Subsequent to that the bankruptey court 
then served notice upon our office that they were 
going to proceed for the purpose of determining 
our claim, if there was any claim, and set it on the 
calendar, and through stipulation they agreed to 
acknowledge it as a general claim; in other words, 
the total indebtedness was approximately forty-two 
hundred and some odd dollars; in other words, they 
acknowledged it as a general claim of California 
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Electric Supply Company against Aetna Electric 
Company. 

The Court: In other words, the general unse- 
cured claim of the California Electric Supply Com- 
pany against the bankrupt estate of the Aetna Elec- 
tric was allowed in the total sum of that larger sum 
there mentioned ? 

A. Wes, 

Q. Which included this claim of $1438.52 for 
material delivered to the Oakland Airport job and 
the subcontractor job of [43] the Aetna Electric 
Company ? 

A. Yes. 

Q. Is that right? 

A. That is correct. Since then we have received 
nothing from the bankruptcy court for the settle- 
ment of the account and have up to the present 
received no payment thereon, and we have been ad- 
vised that there will be a remittance somewhere in 
the neighborhood of 20 or 25 per cent on that claim, 
and that money has not been paid up to the present 
time. I have some correspondence here that I had 
with the bonding company, advising them of the 
status of the claim of Mr. Liebman which has al- 
ready been introduced in evidence. 

The Court: May I see those? 

A. One I believe, your Honor, is from the 
United States Engineers as to the date of com- 
pletion. We were interested in that date and they 
advised us by letter which was introduced that the 
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job was completed on [ believe the 17th of May, 
1943. 

Mr Julian: I think you ate in error. [t Was the 
Tth of September, 1943, 

A. Yes. I subsequently received a notice from 
the Federal Government in Washington that final 
payment was made on the job on September 7, 19-3. 

The Court: My. Mancuso, did the trustee in 
bankruptey ever receive from Mr. Liebman any 
item including $1438.52 which they owed to the 
plaintiff im this case ? 

A. My. England received from Mr. Liebman the 
amount of money that was owing to the Aetna Elec- 
tric Company, according to his record, less the 
$1438.52 prior to entering into a stipulation, and 
after the [44] stipulation was entered into AL. 
Liebman paid over to him the sum of $1438.52 
additional. 

Q. From the account of the Aetna Electric and 
the bonding company ? 

A. As an indebtedness owing to the Aetna Elec- 
tric Company. 

The Court: We will take a recess now until 2:15. 

(A recess was thereupon taken until 2:15 


p.m.) [45] 
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Afternoon Session, 2:15 O’Clock p. m. 


EDWARD T. MANCUSO, 
recalled: 
Cross-Examination 

Mr. Haughey: Q. Mr. Mancuso, do you recall 
on or about the month of December, 1943, telephon- 
ing ine in connection with the conversation you had 
with Referee Wyman ? A. Ido. 

Q. Do you recall at that time suggesting to me 
as one of the attorneys for Mr. Liebman that the 
money should be paid over to the trustee in bank- 
ruptey ? 

A. I told you that the referee in bankruptcy 
said that the money had to be paid into the trustee. 

Q. You told me at that time that Liebman should 
pay the money that he owed the Aetna Electric Com- 
pany over to the trustee in bankruptcy, is that right? 

A. I told you that Judge Wyman informed me 
that if the money was not paid in voluntarily it 
would be necessary for the trustee to file suit and 
that he recommended that we enter into a stipulation 
that the money be paid to the trustee. 

Q. Now, didn’t you at that time also tell me, Mr. 
Mancuso, that the money would be taken over to the 
trustee in bankrutpcy, and that the money claimed 
by the California Electric Supply Company would 
be earmarked? Do you remember using that term? 

A. I used the word ‘‘earmarked.’’ I said that 
the court, Mr. Wyman, said if the money was turned 
in to the bankruptcy court by stipulation it would 
be eramarked and held by the trustee [46] until 
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there was a determination of the priority claim filed 
by the California Klectric Supply Company. 

Q. And did you also say at that time that Lieb- 
man should pay the money over to the trustee so 
that he would avoid liability for payment of this 
amount twice under that bond? 

A. No, I don’t recall that. 

Q. You don’t recall that? 

A. No, I recall positively I did not make that 
statement. 

Q. All right now, Mr. Mancuso, will this refresh 
your recollection: Didn’t I tell you during the course 
of our conversation that this entire transaction was 
Greek to me and that if you wanted it done I would 
rather have a letter to that effect? 

A. I don’t remember that. I remember that I 
questioned you as to why you were not in court, and 
you told me that you were not requested to be in 
court by either Mr. Liebman or the bonding com- 
pany, and I subsequently advised you that when I 
had served the bonding company with the notice to 
appear at the second hearing that they had in- 
formed me that they had requested Mr. Taaffe’s 
office to represent them on that bankruptey matter. 

Q. You have no recollection of mentioning that 
if Liebman did not pay he would probably be liable 
for payment twice under that bond? 

A. No, I do not. When I discussed the question 
of entering into the stipulation I believe I asked you 
to prepare the stipulation, isn’t that correct, Mr. 
Haughey ? 
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Mv. Haughey: Will you mark this for identifi- 
cation Defendants’ [47] Exhibit A-2 For Identif- 
cation, mark this A-3 For Identification, this A-4 
For Identification, and this A-5 For Identification. 

@. Mr. Mancuso, during sometime in the month 
of December, 1943, your office prepared a stipula- 
tion respecting this matter, is that so? 

A. I cannot recall whether I prepared this stipu- 
lation or you did it; I have been trying to recall; in 
fact, I just whent over to the bankruptcy court and 
I looked at the original to see who it was prepared by. 

Q. I show you what has already been marked 
Defendants’ Exhibit A-2 For Identification, what 
purports to be a stipulation in the matter of Aetna 
Electric Company, a corporation, bankrupt, and ask 
you to inspect that and let us know whether or not 
that was prepared in your office. 

A. As I say, I do not recall whether it was pre- 
pared in my office or your office, but this is my sig- 
nature on this stipulation. I really could not recall. 

@. Have you any of your stationery here today? 

A. Yes, I have a lot of it here. 

The Court: Is that of vital importance? 

Mr. Haughey: My purpose in doing this is to 
show this emanated from the office of Mr. Mancuso, 
and in fact Mr. Taaffe and myself as attorneys did 
not see this until it was received by us from Mr. Man- 
cuso’s office, and then in turn by us forwarded to 
Mr. Liebman. 

A. That may be true, I don’t remember. [48] 

Q. I will show you what has been identified as 
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Defendants’ Exhibit 3 for Identification, which is a 
letter on your stationery. A. Yes. 

Q. Did you not sign this letter bearing date De- 
cember 23, 1943, directed to me, and signed by you? 
That is your signature, is it not? 

A. No, that is my secretary’s writing, but that 
is my statement. I dictated that letter. 

@. And authorized its transmittal ? 

A. Qh, yes. 

Q. Does that refresh your recollection as to 
whether or not this stipulation was prepared by you? 

A. No, it does not, because I kind of seem to re- 
eall that I asked you to prepare the stipulation, and 
then it was sent to me, and then I got the signatures 
and mailed them to you. I do not recall whether you 
prepared it or I prepared it. 

Q. I show you a stipulation which has been 
marked Defendants’ Exhibit A-2 and ask you to ex- 
-amine that and let me know if your signature is 
affixed thereto. A. Yes. 

@. And it is signed on the second page, is that 
right ? A. That is right. 

@. J also ask you, do you know if that is the sig- 
nature of John O. England? A. I think it is. 

Mr. Haughey: At this time I ask that there be 
introduced as Defendants’ Exhibit next in order 
the instrument that has heretofore been identified as 
A-3 For Identification, and ask that it be deemed 
in evidence. [49] 

Mr. Julian: No objection. 

The Court: A-3 is now admitted. 
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Mr. Haughey: I would likewise ask that there 
be introduced in evidence at this time the instrument 
that has previously been marked as Defendants’ Ex- 
hibit A-2 For Identification. 

Mr. Julian: No objection. 

The Court: Admitted. 

(The documents referred to were admitted in 
evidence and marked, respectively, Defendants’ 
Exhibits A-2 and A-3.) 


Mr. Haughey: Counsel, will you stipulate that 
this was received ? 

Mr. Julian: Yes. 

Mr. Haughey: My reference was, your Honor, to 
Exhibit A-5 For Identification, which is a check 
signed by B. Liebman, which is check 1595, and by 
stipulation that may go into evidence. 

Mr. Julian: It may go in. 

The Court: Exhibit A-5 is now admitted. 

(The document was admitted in evidence and 
marked Defendants’ Exhibit A-5.) 


Mr. Haughey: Will you stipulate that the orig- 
inal of that letter was sent by Mr. Liebman to Mr. 
England, the trustee? A. Yes, 

@. And that if Mr. England were called here he 
would testify that he received the original of this 
matter, which has been already marked Defendants’ 
No. A-4 For Identification? [50] 

A. Yes, we will stipulate to that. 

Q. If Mr. England were called here he would 
admit he received the original of this letter, together 
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with the check that has been identified as Defend- 
ants’ Exhibit A-5. This letter bears date December 
29, 1943. It shows J. O. England. 

A. Wait a minute. We are not going to stipulate 
that the letter is binding in any way upon the Cali- 
fornia Electric Supply Company. 

The Court: I would like to know what it is you 
are referring to. Is it A-5? 

Mr. Haughey: The letter is A-4. 

The Court: You offer it in evidence now? 

Mr. Haughey: Yes, I am offering it in evidence. 

The Court: Is there any objection to it? 

Mr. Julian: Yes, we object to it to this extent, 
that there are self-serving declarations in it which 
do not bind us. It is between two other parties, Mr. 
Liebman and Mr. England. Mr. England is not a 
party to this transaction. 

Mr. Haughey: They have already stipulated that 
if Mr. England were called here he would testify 
that he received the original of: this letter. 

The Court: You make no objection that the ex- 
hibit is a copy instead of this letter. 

Mr. Mancuso: We make no objection. We will 
stipulate if Mr. England was called he would testify 
he received the [51] original of that together with 
the check, but we do object to its introduction in evi- 
dence in so far as the California Electric Supply 
Company is concerned, and in this connection it is 
our contention that it is an entirely self-serving dec- 
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laration and has no bearing on this case. Mr. Eng- 
land is not a party to the action. 

The Court: Does this amount of money men- 
tioned in the letter, the check being Defendants’ Ex- 
hibit A-5, include the disputed sum of $1438.52? 

Mr. Haughey: Yes, it does, your Honor. 

The Court: The objection is overruled. 

Mr. Julian: May we note an exception? 

The Court: Defendants’ Exhibit A-4 is now ad- 
mitted in evidence. 

(The document was marked Defendants’ Ex- 
hibit A-4 in evidence.) 


Mr. Haughey: That is all with this withess, your 
Honor. 
Mr. Julian: J have no further questions. [52] 


es 


JOSEPH C. HAUGHEY, 
called as a witness by the defendants; sworn. 


The Witness: I reside at 701 Twenty-fifth Ave- 
nue, San Francisco, California. I am an attorney- 
at-law duly admitted and licensed to practice. 

Mr. Julian: We will stipulate to your qualifica- 
tions. 

The Witness: In the month of December, 1943 
and for sometime prior thereto, and also after that 
date, John J. Taaffe and I represented Ben Lieb- 
man who was a contractor and builder and one of the 
defendants in this case. I received a telephone call 
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at my office at 630 Phelan Building from Mr, Ed- 
ward Mancuso, one of the attorneys for the plaintiff 
in the case. He said that he had been at a hearing 
held before Burton J. Wyman, the Referee in Bank- 
ruptey, on December 9, 1943, and in connection with 
the affairs of the Aetna Electric Company and the 
claim of his client, the California Electric Supply 
Company, arising out of material furnished by his 
client on a project over in Oakland known as the 
Oakland Airport project. He said that it was sug- 
gested by Judge Wyman that the money owed by 
Liebman, which was in excess of $3,000, be paid over 
to the trustee in bankruptcy, and that out of that 
sum of three thousand odd dollars the sum of $1438, 
which the California Electric Supply Company is 
claming under the withhold notice which they had 
filed on Liebman and the United Engineers, that that 
amount, that is $1438, should be earmarked and set 
aside until a final [53] determination of the matters 
involved, so that Liebman would not be liable for 
payment twice under his bond. When Mr. Mancuso 
related these matters to me I told him that it was 
all Greek to me, to repeat it slowly and J would make 
a memorandum of what he wanted and I would get 
hold of Liebman either by telephone or writing to 
him, and I would give him Mr. Mancuso’s message. 
So Mr. Mancuso repeated in detail what he wanted 
done, because I remarked to him at the time that 
the subject matter was all Greek to me and J needed 
some notes in connection with it. So I at that time 
wrote down and made a memorandum of what was 
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requested of Mr. Liebman, and thereupon dictated 
a letter to Mr. Liebman. There was no mention in 
the course of our conversation between Mr. Mancuso 
and me that the California Electrie Supply Com- 
pany was not prejudicing its rights by this arrange- 
ment. No discussion was had at all regarding the 
prejudicing of California Electric Supply Com- 
pany’s rights. Mr. Mancuso did say that if Lieb- 
man conformed to this general plan and scheme that 
it would save him from paying under his bond twice. 
That was the sum and substance of our conversation. 
Subsequently I received either two or three copies 
of a stipulation, the stipulation already being en- 
tered in evidence here, and I forwarded it on to Lieb- 
man and subsequently—I don’t know whether I re- 
ceived the original from Mr. Liebman or whether 
he mailed it in to Mr. Mancuso, or what happened. 
I know that they were forwarded to Mr. Liebman 
and subsequently filed. That is all. [54] 


Cross-Examination 

Mr. Julian: Q. My. Haughey, in this stipula- 
tion you at no time ever suggested any changes or 
alterations, did you. A. No. 

Q. You accepted it as it was drawn, in its original 
form? A. That is right. 

Q. You appreciated, after reading the stipula- 
tion, that it nowhere waived the right provided by 
the Miller Act? 

A. No mention is made in the stipulation regard- 
ing waving of any right. 
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Q. Isn’t that true because you were cognizant 
of the fact that Mr. Mancuso in his conversation had 
insisted that he would not waive those rights in be- 
half of his chent? 

A. No, that is not so. Mr. Mancuso made no 
mention of any waiver of rights by the California 
Electric Supply Company. The matter was not even 
mentioned, it was not discussed. 

Q. Wasn’t the possibility of an adverse ruling 
in the bankruptcy court ever discussed ? 

A. Never discussed at any time or entered into 
the stipulation. 

@. You say you made a memorandum of the con- 
versation between yourself and Mr. Mancuso? 

A. Rough notes so that I could dictate a letter. 

Q. You do not have those notes? 

A. Unfortunately I have not. 

The Court: You do not have the notes that you 
made of the conversation ? 

A. No. All I have is my letter which was written 
from the notes. If you want to see the letter J have it 
[55] right here. 

Mr. Julian: Q. No. Mr. Mancuso at no time 
ever requested or suggested the stipulation? 

A. He might have requested it, I would not say 
whether he did or did not. 

Q. After you received that stipulation did you 
go into the matter with Mr. Liebman as well as the 
bonding company ? 

A. My recollection is that I showed it to Mr. 
Taaffe, consulted with him in connection with it. I 
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co not know whether Mr. Liebman was in our office 
when we decided that the stipulation was all right, 
and it was O.K. for Liebman to sign it. But I know 
1 did consult with him with respect to its provisions 
and we agreed that the stipulation in its form was 
all right and Liebman could not be prejudiced by it. 

Q. Did you say to him it was all right? 

A. Yes, we told him it was O.K. to sign the stip- 
ulation. 

Q. You never gave a legal opinion other than 
your own conclusion ? 

A. That is right, J made no research of the law 
with respect to the matter. 

Mr. Maneuso: Is it all right if I ask a question ? 

The Court: Any objection to his asking a ques- 
tion ? A. No. 

Mr. Maneuso: Q. Did you inspect the original 
on file of this stipulation ? 

A. You mean in the—— 

Q@. (interrupting): In the bankruptcy court, 
or district court. A. Yes, I did. [56] 

Q. Isn’t it a fact that the original stipulation 
bears a red line on it? 

A. As to that I could not say. I know I in- 
spected it. I can identify this. The writing on 
Defendants’ Exhibit in Evidence A-2 reading: 
‘Filed January 4, 1944, with Referee in Bank- 
ruptcy’’ was written by me in the office of the 
referee at the time I inspected the original, and at 
that time I wrote in the signature ‘‘B. Liebman’”’ on 
the copy that I have just put in evidence. 
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Q. I think if you will remember you will find 
that you mailed my office two copies of the original 
stipulation which bears a red line on it and then I 
probably typed up a couple of copies and mailed a 
copy back to you; I think you will find on inspec- 
tion that I just sent the original stipulation that was 
drawn on paper from your office rather than my 
office. A. Itis not on my paper. 

Q. Could we get the original, if that would make 
any difference? 

A. It does not make any differ ence, because we 
have the signatures of the parties here. 

Mr. Mancuso: ‘That is all. 

A. In my testimony a moment ago, saying I did 
not know how many copies I sent to Liebman, I see 
in my letter I say, ‘‘Dear Ben: I am enclosing the 
original and copy of a stipulation from Edward T. 
Mancuso which he requests that you sign.’’ So I 
take it, it is self-evident I received them from you 
and forwarded them on to him. [57] 

Mr. Julian: Q. At what point did you advise 
Mr. Liebman it was a proper document to sign? 

A. I don’t know whether it was on this date or 
at some subsequent date, I don’t know, because in 
my letter to him I stated if the facts as related in 
the stipulation conformed to his ideas on the sub- 
ject I would suggest that he sign both these stipula- 
tions and return the same to me. 

Q. You are not absolutely positive that he so 
advised you? 
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A. Jam quite sure that Liebman had phoned me 
and told me he had signed and returned them to 
me or to Mr. Mancuso. 

Q. Then you wish to correct your former testi- 
mony that you advised him in your presence and 
Mr. Taaffe’s presence ? 

A. When I testified to that I did not say defi- 
nitely that Mr. Liebman was present. LI said that I 
did counsel with Mr, Taaffe with respect to the 
situation, and in our opinion the stipulations were 
all right, and I said in my testimony given on direct, 
examination that I was not sure that Liebman was . 
present. 

Mr. Julian: That is all. 


[Endorsed]: Filed July 9, 1945. [58] 


$e 


[Title of District Court and Cause. ] 
Monday, February 5, 1945 
OPINION OF COURT 


The Court: The oral testimony does not cause 
the Court to draw a conclusion different from that 
which the Court would feel that the other evidence 
required it to draw without the oral testimony. 

I have understood during the trial that the de- 
fendants, Jeanette Liebman, Administratrix of the 
Estate of Ben Liebman, deceased, who is substi- 
tuted for the defendant Ben Liebman, and the 
Massachusetts Bonding Insurance Company, claim 
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that this stipulation which is attached as Exhibit 
A to defendants’ answer is in law a receipt and re- 
lease as to the liability alleged in the cause of action 
set forth in plaintiff’s complaint. [59] The stipula- 
tion is not entitled a release, and I find no sentence, 
clause or language in the stipulation which expressly 
releases either one of the defendants from the obh- 
gation sued upon in this action. It seems to me 
also that there is no language in the stipulation 
which by implication or inference conveys such an 
idea. I have no doubt that Ben Liebman hoped and 
may have expected that, by depositing this overall 
sum of $3,230.67, including $1,488.52 claimed by the 
plaintiff, with the Trustee in Bankruptcy, it would 
result in Mr. Liebman not afterwards having to 
bother with the proper disposition of that $1,438.52 ; 
and that, by depositing such $1,438.52 with the 
Trustee in Bankruptcy under this stipulation, said 
sum together with the remainder of the overall sum 
would finally reach the hands of the person legally 
entitled to it. As I say, I have no doubt that Mr. 
Liebman may have had some such hope and expec- 
tation as that just mentioned as one of the possible 
objectives in his mind when he made that deposit 
with the Referee in Bankruptcy pursuant to the 
terms and conditions of this stipulation. However, 
rights given by statute and rights given by contract 
are not taken away by implication or merely by the 
hope and expectation of only one of the parties in 
the absence of some circumstance strongly estab- 
lishing the giving away of such rights. 
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That leads to the question, what is the true 
analysis of the right which is here sued upon? I 
think that the right here sued upon is a special 
suretyship right in favor of this plaintiff guaran- 
teed by this statute called the Miller Act. Under 
that statute Mr. Liebman and the Massachusetts 
Bonding Insurance Company are not called upon to 
assume as principals the obligations of the Aetna 
Electric Company to pay the plaintiff for materials 
furnished by the plaintiff to the Aetna Electric 
Company, but the Miller Act, by reason of the fact 
that the plaintiff in this action supplied [60] the 
electrical material to the Aetna Electric Company 
for installation in buildings constructed under a gov- 
ernment construction program created what I have 
just described as a special suretyship right in the 
nature of a guarantee that the principal obligation 
of the Aetna Electric Company to the plaintiff 
would be paid, namely, the obligation of the Aetna 
Electric Company to pay for the supplies furnished 
to it by the plaintiff. That special suretyship right 
has not been expressly discharged or acquitted by 
this stipulation which is attached to the defendants’ 
answer. The Court cannot presume that the parties 
intended that it should be, in the absence of some 
expression so stating or some conduct unmistakably 
pointing to that result. 

It is, therefore, the finding, conclusion and de- 
cision of this Court that the defendants, Jeanette 
Liebman, Administratrix of the Estate of Ben Lieb- 
man, deceased, and Massachusetts Bonding Insur- 
ance Company, are liable to the plaintiff under that 
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special obligation created by the Miller Act, and 
that plaintiff have judgment against those defend- 
ants in the sum of $1,438.52, with interest thereon 
at the rate of seven per cent, and for the costs of 
this action to be taxed by the clerk. 


[Endorsed]: Filed July 10, 1945. [61] 


District Court of the United States, 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern District of Cali- 
fornia, do hereby certify that the foregoing 21 
pages, numbered from 1 to 61, inclusive, contain a 
full, true, and correct transcript of the records and 
proceedings in the matter of United States of 
America for use and benefit of California Electric 
Supply Company, a corporation, Plaintiff, vs. Ben 
Liebman, ete., Massachusetts Bonding and Insur- 
ance Co., a corporation, et al., Defendants No. 
23289 S, as the same now remain on file and of 
record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $16.40 and that the said amount 
has been paid to me by the Attorney for the appel- 
lant herein. 
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In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court at San 
Francisco, California, this 11th day of July A. D. 
1945, 

[Seal] C. W. CALBREATH, 

Clerk 
By E. VAN BUREN, 
Deputy Clerk. [62] 
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[Endorsed]: No. 11102. United States Circuit 
Court of Appeals for the Ninth Circuit. Ben Lieb- 
man, also known as B. Liebman, Massachusetts 
Bonding and Insurance Company, a Corporation, 
Appellants, vs. United States of America for the 
use and benefit of California Electric Supply Com- 
pany, a Corporation, Appellee. Transcript of Rec- 
ord. Upon Appeal from the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division. 


Filed July 18, 1945. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States of America, et al. 63 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11,102 


BEN LIEBMAN, also known as B. LIEBMAN, 
and the MASSACHUSETTS BONDING AND 
INSURANCE CO., a corporation, 

Appellant, 
vs. 


UNITED STATES OF AMERICA for the use and 
benefit of CALIFORNIA ELECTRIC SUP- 
PLY COMPANY, a corporation, 

Appellee. 


STATEMENT OF POINTS AND 
DESIGNATION 


Appellants adopt as their statement of points on 
appeal the statement of points already contained 
in the certified typewritten copy of the transcript 
on file in this ease. 

And in support of those points appellants desig- 
nate the entire certified typewritten transcript of 
record for printing. 


Dated this 20th day of August, 1945. 
JOSEPH C. HAUGHEY 
Attorney for Appellants 


[Endorsed]: Filed Aug. 21, 1945. Paul P. 
O’Brien, Clerk. 


